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G. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
proposed rulemaking does not involve
technical standards. Therefore, EPA is
not considering the use of any voluntary
consensus standards.

H. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This rule is
not subject to Executive Order 13045
because it is not an economically
significant rule as defined by Executive
Order 12866, and because it does not
involve decisions based on
environmental health or safety risks.

I. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of this rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United

States prior to publication of the rule in
the Federal Register. This rule is not a
“major” rule as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Chemical accident
prevention, Hazardous substances,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Authority: This action is issued under the
authority of section 112 of the Clean Air Act,
as amended, 42 U.S.C. 7412.

Dated: May 25, 2001.

Kathleen C. Callahan,
Acting Regional Administrator, Region 2.

Part 63, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 63—[AMENDED]

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart A—General Provisions

2. Section 63.14 is amended by
revising paragraph (d)(2) to read as
follows:

§63.14 Incorporations by reference.
* % %
(d) * % %

(2) New Jersey’s Toxic Catastrophe
Prevention Act Program, (July 20, 1998),
Incorporation By Reference approved
for § 63.99 (a)(30)(i) of subpart E of this
part.

R

Subpart E—Approval of State
Programs and Delegation of Federal
Authorities

3. Section 63.99 is amended by
adding a new paragraph (a)(30) to read
as follows:

§63.99 Delegated Federal authorities.

(a] N

(30) New Jersey

(i) Affected sources must comply with
the Toxic Catastrophe Prevention Act
Program (TCPA), (July 20, 1998),
(incorporated by reference as specified
in § 63.14) as described in paragraph
(a)(30)(1)(A) of this section:

(A) Except for authorities identified as
not being delegated, the regulations
incorporated in New Jersey’s “Toxic
Catastrophe Prevention Act Program,”
Title 7, Chapter 31, of the New Jersey
Administrative Code: Subchapter 1,
“General Provisions” (sections 1.1 to

1.10 except for the definition of “What
if Checklist”), Subchapter 2, “‘Hazard
Assessment,” Subchapter 3, “Minimum
Requirements for a Program 2 TCPA
Risk Management Program,” Subchapter
4, “Minimum Requirements for a
Program 3 TCPA Risk Management
Program,” Subchapter 5, “Emergency
Response,” Subchapter 6,
“Extraordinarily Hazardous
Substances,” Subchapter 7, “Risk
Management Plan and TCPA
Submission,” and Subchapter 8, “Other
Federal Requirements,” (effective July
20, 1998), pertain to the sources affected
by 40 CFR part 68 and have been
approved under the procedures in
§§63.91, 63.93 and 63.95 to be
implemented and enforced in place of
40 CFR part 68, Subparts A through H,
as may be amended.

(1) Authorities not delegated:

(1) The New Jersey Department of
Environmental Protection is not
delegated the Administrator’s authority
to implement and enforce New Jersey’s
Toxic Catastrophe Prevention Act
Program, Title 7, Chapter 31, of the New
Jersey Administrative Code, in lieu of
the provisions of 40 CFR part 68 as they
apply to the regulation of processes that
are covered only because they contain
regulated quantities of liquid petroleum
gases (LPG) regulated under the New
Jersey Liquified Petroleum Gas Act of
1950 (N.J.S.A. 21:1B),

(i1) Pursuant to § 63.90(c) the New
Jersey Department of Environmental
Protection is not delegated the
Administrator’s authority to add or
delete substances from the list of
substances established under section
112(r) and set forth in 40 CFR 68.130.

[FR Doc. 01-16561 Filed 7—2—01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 63 and 264

[FRL-7001-8]

RIN 2050

NESHAP: Standards for Hazardous Air

Pollutants for Hazardous Waste
Combustors

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on targeted amendments to the
regulations for hazardous waste burning
cement kilns, lightweight aggregate
kilns, and incinerators promulgated on
September 30, 1999 (NESHAP: Final
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Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors). The
revisions make improvements to the
implementation of the emission
standards, primarily in the areas of
compliance, testing and monitoring. We
are approving these revisions to make it
easier to comply with the September 30,
1999 final rule.

DATES: This rule is effective on October
16, 2001 without further notice, unless
EPA receives adverse comment by
August 17, 2001. If we receive such
comment, we will publish a timely
withdrawal in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: If you wish to comment on
this direct final rule, you must send an
original and two copies of the comments
referencing Docket Number F—2001—
RC4F-FFFFF to: RCRA Information
Center (RIC), Office of Solid Waste
(5305G), U.S. Environmental Protection
Agency Headquarters (EPA HQ), Ariel
Rios Building, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460—
0002; or, if using special delivery, such
as overnight express service: RIC,
Crystal Gateway One, 1235 Jefferson
Davis Highway, First Floor, Arlington,
VA 22202. You may also submit
comments electronically following the
directions in the “Supplementary
Information” section below.

FOR FURTHER INFORMATION CONTACT: For
general information, call the RCRA Call
Center at 1-800-424-9346 or TDD 1—
800-553-7672 (hearing impaired).
Callers within the Washington
Metropolitan Area must dial 703-412—
9810 or TDD 703-412-3323 (hearing
impaired). The RCRA Call Center is
open Monday-Friday, 9 am to 4 pm,
Eastern Standard Time. For more
information on specific aspects of the
NESHAP portion of this direct final
rule, contact Mr. Frank Behan at 703—
308-8476, behan.frank@epa.gov, or
write him at the Office of Solid Waste,
5302W, U.S. EPA, Ariel Rios Building,
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460.

SUPPLEMENTARY INFORMATION: EPA is
publishing this rule without prior
proposal because we view these as
noncontroversial amendments. We
anticipate no adverse comment because
we have worked with the interested
parties in their development. However,
in the “Proposed Rules” section of
today’s Federal Register publication, we
are publishing a separate document that
will serve as the proposal to amend the
emissions standards for hazardous
waste burning cement kilns, lightweight
aggregate kilns, and incinerators
promulgated on September 30, 1999, if

adverse comments are filed. This direct
final rule will be effective on October
16, 2001 without further notice unless
we receive adverse comment by August
17, 2001. If EPA receives adverse
comment on one or more distinct
amendments of this rulemaking, we will
publish a timely withdrawal in the
Federal Register indicating which
provisions will become effective and
which provisions are being withdrawn
due to adverse comment. Any of the
distinct amendments in today’s
rulemaking for which we do not receive
adverse comment will become effective
on the date set above. We will address
all public comments in a subsequent
final rule based on the proposed rule,
including any adverse comment on any
distinct amendment, paragraph, or
section of today’s rule. We will not
institute a second comment period on
this action. Any parties interested in
commenting on any amendment must
do so at this time.

Electronic Submittal of Comments

You may submit comments
electronically by sending electronic
mail through the Internet to: rera-
docket@epamail.epa.gov. You should
identify comments in electronic format
with the docket number F-2001-RC4F—
FFFFF. You must submit all electronic
comments as an ASCII (text) file,
avoiding the use of special characters or
any type of encryption. The official
record for this action will be kept in the
paper form. Accordingly, we will
transfer all comments received
electronically into paper form and place
them in the official record which will
also include all comments submitted
directly in writing. The official record is
the paper record maintained at the RIC
as described above. We may seek
clarification of electronic comments that
are garbled in transmission or during
conversion to paper form.

You should not electronically submit
any confidential business information
(CBI). You must submit an original and
two copies of CBI under separate cover
to: RCRA CBI Document Gontrol Officer,
Office of Solid Waste (5305W), U.S.
EPA, Ariel Rios Building, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

Acronyms Used in the Rule

BIF—Boilers and industrial furnaces
CAA—<Clean Air Act
CEMS—Continuous emissions
monitors/monitoring system
CFR—Code of Federal Regulations
DOC—Documentation of Compliance
DRE—Destruction and removal
efficiency
dscf—Dry standard cubic feet

dscm—Dry standard cubic meter

EPA/USEPA—United States
Environmental Protection Agency

gr—Grains

HAP—Hazardous air pollutant

HWC—Hazardous waste combustor

MACT—Maximum Achievable Control
Technology

MTEC—Maximum theoretical emissions
concentration

NESHAP—National Emission Standards
for Hazardous Air Pollutants

NIGC—Notice of Intent to Comply

NOC—Notification of compliance

NODA—Notice of data availability

OPL—Operating parameter limit

PM—Particulate matter

POHC—Principal organic hazardous
constituent

ppmv—~Parts per million by volume

RCRA—Resource Conservation and
Recovery Act

SVM—Semivolatile metals (lead and
cadmium)

pg—Microgram
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Part One: Overview and Background
for This Direct Final Rule

1. What Is the Purpose of This Direct
Final Rule?

Today’s notice makes specific changes
to the NESHAP: Final Standards for
Hazardous Air Pollutants for Hazardous
Waste Combustors (Phase I) rule,
published September 30, 1999 (64 FR
52828). After promulgation, commenters
(primarily the regulated community)
raised numerous potential issues
through informal comments and during
litigation settlement discussions. After
considering the issues raised, we have
decided to promulgate a limited number
of changes to the final rule, most of
them relating to compliance and
implementation.

In a separate action today, we are
proposing and soliciting comment on
several additional amendments to the
Phase I rule. If you wish to comment on
those amendments, you must submit
comments following the directions in
the ADDRESSES section of that action.

The remaining sections of this part
provide additional background
information on the Phase I final rule.

II. What Is the Phase I Rule?

In the Phase I final rule, we adopted
National Emissions Standards for
Hazardous Air Pollutants to control
toxic emissions from the burning of
hazardous waste in incinerators, cement
kilns, and lightweight aggregate kilns.
These emission standards created a
technology-based national cap for
hazardous air pollutant emissions from
the combustion of hazardous waste in
these devices. Additional risk-based
conditions necessary to protect human
health and the environment may be
imposed (assuming a proper, site-
specific justification) under section
3005(c)(3) of the Resource Conservation
and Recovery Act (RCRA).

Section 112 of the Clean Air Act
(CAA) requires emissions standards for
hazardous air pollutants to be based on
the performance of the Maximum

Achievable Control Technology
(MACT). These standards apply to the
three major categories of hazardous
waste burners—incinerators, cement
kilns, and lightweight aggregate kilns.
For purposes of today’s notice, we refer
to these three categories collectively as
hazardous waste combustors (HWC).
Hazardous waste combustors burn about
80% of the hazardous waste combusted
annually within the United States. The
Phase ] HWC MACT standards are
expected to achieve significant
reductions in the amount of hazardous
air pollutants being emitted each year.

Additionally, the Phase I HWC MACT
rule satisfies our obligation under RCRA
(the main statute regulating hazardous
waste management) to ensure that
hazardous waste combustion is
conducted in a manner protective of
human health and the environment. By
using both CAA and RCRA authorities
in a harmonized fashion, we consolidate
regulatory control of hazardous waste
combustion into a single set of
regulations, thereby minimizing the
potential for conflicting or duplicative
federal requirements.

More information on the Phase I HWC
MACT rule is available electronically
from the World Wide Web at
www.epa.gov/hwemact.

III. What Related Actions Have Been
Taken Since Publication of the Phase 1
Rule?

On November 19, 1999, we issued a
technical correction to the Phase I HWC
MACT final rule (64 FR 63209). It
clarified our intent with respect to
certain aspects of the Notification of
Intent to Comply and Progress Report
requirements of the 1998 “Fast Track”
final rule (63 FR 33783). Additionally,
specific to the Phase | HWC MACT final
rule, we corrected several typographical
errors and omissions.

On July 10, 2000, we issued a second
technical correction to the Phase I HWC
MACT final rule (65 FR 42292). This
action corrected additional
typographical errors and clarified
several issues to make the Phase I rule
easier to understand and implement.
This action also supplied one omission
from the technical correction published
on November 19, 1999, and made one
correction to the related June 19, 1998
“Fast Track” final rule (63 FR 33783).

On July 25, 2000, the Court of
Appeals for the District of Columbia
decided Chemical Manufacturers
Association v. EPA, 217 F. 3d 861 (D.C.
Cir. No. 99-1236). The court held that
EPA had the legal authority to
promulgate a requirement of early
cessation of hazardous waste burning
activity for those sources not intending

to comply with the MACT emission
standards. However, the court also held
that we had not adequately explained
our reasons for imposing the early
cessation requirement. As a result, the
court vacated the early cessation
requirement and the related Notice of
Intent to Comply (NIC) and Progress
Report requirements. This vacature took
effect on October 11, 2000. Since the
requirements were not vacated until
after sources were required to submit
their NICs (on October 2, 2000), we
determined that the court’s action does
not impact a source’s ability to request
a RCRA permit modification using the
streamlined procedures of 40 CFR
270.42(j)(1). As long as a source
complied with the NIC provisions
(including filing the NIC before the
provision was vacated), the source has
met the requirements in 40 CFR
270.42(j)(1) and is therefore eligible for
the streamlined RCRA permit
modification process. The court’s
decision does not impact the emission
standards or compliance schedule for
the other requirements of the HWC
NESHAP Subpart EEE.

On November 9, 2000, we issued a
third technical correction to the Phase I
HWC MACT final rule (65 FR 67268). It
clarified our intent with respect to the
applicability of new source versus
existing source standards for hazardous
waste incinerators. This action also
clarified three issues to make the Phase
I rule easier to understand and
implement.

On May 14, 2001, we issued a final
rule implementing two court orders that
removed affected provisions of the
Phase | HWC MACT final rule from the
Code of Federal Regulations (66 FR
24270). This action removed the Notice
of Intent to Comply provisions
(discussed above) and certain operating
parameter limits of baghouses and
electrostatic precipitators.

Part Two: NESHAP—Amendments to
the HWC Final Rule

I. Hazardous Waste Residence Time

“Hazardous waste residence time”’ is
defined at § 63.1201(a) as the time
elapsed from cutoff of the flow of
hazardous waste into the combustor
(including, for example, the time
required for liquids to flow from the
cutoff valve into the combustor) until
solid, liquid, and gaseous materials from
the hazardous waste, excluding residues
that may adhere to combustion chamber
surfaces, exit the combustion chamber.
As stakeholders recognize, hazardous
waste residence time has significant
regulatory and enforcement
implications. For example, if sources
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were to exceed an operating
requirement or emission standard after
the hazardous waste residence time has
expired, it is not a violation if the
exceedance occurred because of a start-
up, shut-down, or malfunction and
sources follow the procedures and
corrective measures prescribed in the
start-up, shut-down, and malfunction
plan. In addition, after the hazardous
waste residence time has expired,
sources may elect to comply with
emission standards the Agency has
promulgated under sections 112 and
129 of the Clean Air Act for source
categories that do not burn hazardous
waste. They would comply with these
standards in lieu of the hazardous waste
combustor standards of Subpart EEE,
Part 63. See §63.1206(b)(1).

Since promulgation of the hazardous
waste combustor rule, stakeholders have
raised an issue: what is the hazardous
waste residence time for sources that
continuously recycle hazardous waste-
derived materials?

We are taking direct final action so
that recycled hazardous waste-derived
materials should not be considered
when calculating hazardous waste
residence time.! See revision to the
definition of hazardous waste residence
time at §63.1201(a).

A. What Causes Recycle Loops and
What Is the Potential Consequence?

Cement kilns, and possibly other
hazardous waste combustors,
continuously volatilize and condense
toxic constituents derived from
hazardous waste in recycle loops within
the kiln. For example, chlorine and
semivolatile metal hazardous air
pollutants, such as lead and cadmium,
will volatilize in the kiln and partition
to the combustion gas. A portion of
these waste-derived, toxic materials will
condense before the combustion gas
exits the kiln and will partition back
into the raw material bed. Thus, these
waste-derived, toxic materials are
recycled internally within the kiln.

In addition, cement kilns generally
recycle a portion of their collected
particulate matter, known as cement
kiln dust, back into the kiln. This
cement kiln dust contains toxic
constituents derived from hazardous
waste fuel, including metals that are
hazardous air pollutants.

1 Another special case for addressing residence
time is vitrification melter units, where certain
inorganic waste components are incorporated into
the vitrified melt, and where it is not desirable to
remove the entire melt (i.e., the melt is removed
from the chamber at lengthy, infrequent intervals).
In these cases, it may be appropriate for sources to
recommend an alternative “effective waste
treatment” residence time under § 63.1209(g)(1).

Stakeholders request that these
recycle loops not be considered when
calculating hazardous waste residence
time. Stakeholders note that if the
hazardous waste-derived materials in
these recycle loops were to be
considered in calculating residence
time, then: (1) It would be very
problematic to document when the
recycled waste constituents finally exit
the kiln; and (2) the hazardous waste
residence time would not elapse for an
unnecessarily protracted period of time.

B. How Are We Addressing This Issue?

We conclude that recycle loops need
not be considered in calculating
hazardous waste residence time to
ensure compliance with the emission
standards. Emissions of semivolatile
metals, low volatile metals, and
particulate matter immediately prior to
a waste feed cutoff will typically be well
below levels demonstrated during the
performance test and thus below the
emission standard. This is because
sources typically spike metals (add extra
metals to the waste fuel) during
performance testing to establish a wide
envelope of operating limits to reflect
the maximum operating variability they
are likely to encounter in actual
operation, providing sufficient operating
flexibility for unexpected situations. We
do not believe, though, that conditions
will invariably reflect this maximum
variability before a waste feed cutoff. In
addition, notwithstanding recycle loops,
hazardous waste-derived metals
emissions will begin to decrease upon
waste feed cutoff. The levels will
continue to decrease while the
hazardous waste residence time elapses
and will decrease to very low levels
after the electrostatic precipitator or
baghouse undergoes a cleaning cycle.
Therefore, the metal emission standards
should not be exceeded due to recycle
loops containing hazardous waste-
derived materials.

For these reasons, we are revising the
definition of hazardous waste residence
time at §63.1201(a).

II. Deletion of One-Time Notification of
Compliance With Alternative Clean Air
Act Standards

If a source is not feeding hazardous
waste and the hazardous waste
residence time has expired, the source
may elect to comply temporarily with
alternative, otherwise applicable
standards promulgated under the
authority of sections 112 and 129 of the
Clean Air Act. If a source makes this
election, § 63.1206(b)(1)(ii)(A) currently
requires the source to submit to the
Administrator a written, one-time

notification documenting compliance
with those requirements and standards.

The rule requires this notice to alert
regulatory officials that a source claims
to have met the regulatory requirements
for the otherwise applicable standards
(i.e., section 112 and 129 standards the
source would be subject to if the source
did not burn hazardous waste). For
example, a hazardous waste burning
cement kiln may elect to comply with
the MACT standards and operating
requirements applicable to Portland
cement manufacturing facilities
provided under Subpart LLL after the
hazardous waste residence time has
transpired. The notice enables
regulatory officials to know which
sources claim to be in full compliance
with such otherwise applicable
standards and will assist those officials
in establishing source inspection
priorities.

Stakeholders have raised two issues
since promulgation, however, that have
led us to conclude that this notification
requirement is unnecessary. First,
stakeholders have indicated that
virtually all sources are likely to want
to have the option to switch temporarily
to compliance under otherwise
applicable section 112 or 129 standards
at some point during their operations.
Thus, the notice would not have the
intended effect of singling out those
sources that chose to do so for the
purpose of establishing inspection
priorities.

Stakeholders also point out that this
notification requirement is duplicative
of the title V compliance certification
requirement of § 70.5(c)(9) that requires
permit applicants to include in their
application a detailed description of the
source’s compliance status and a
certification by a responsible official of
compliance with all applicable
requirements. In addition, stakeholders
state that title V sources must submit
annual certifications of compliance with
all applicable requirements. See
§70.6(c)(5). Thus, stakeholders note that
the only scenario where the
§63.1206(b)(1)(ii)(A) notification
requirement is not duplicative is for
sources that have not yet been required
to submit a certification under title V.

In addition, if sources anticipate
complying temporarily with the
alternative standards for nonhazardous
waste combustors after the hazardous
waste residence time has expired,
sources may include appropriate terms
and conditions in the title V permit
using the “reasonably anticipated
operating scenario” provisions of
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§70.6(a)(9).2 Once both scenarios (i.e.,
for burning hazardous waste and not
burning hazardous waste) are included
in the permit, sources simply document
in the operating record when they
switch from one scenario to another.

Finally, we also note that this
notification requirement has been
targeted for deletion under the Office of
Solid Waste Burden Reduction Project.
See 64 FR 32859 for the goals and
objectives of this project.

For these reasons, we are deleting the
notification requirement of
§63.1206(b)(1)(ii)(A).

III. Use of DRE Data in Lieu of Testing

We are revising two provisions
associated with the allowance to use
previously collected data in lieu of the
initial performance test or the
Destruction and Removal Efficiency
(DRE) test under §§63.1206(b)(6),
63.1206(b)(7), and 63.1207(c)(2). We are
taking final action to: (1) Remove the
existing restriction preventing the use of
DRE test data collected prior to March
1998 to document compliance with the
DRE standard 3; and (2) eliminate the
requirement limiting previous data to
only RCRA permit issuance or
reissuance testing results.

A. Why Are We Allowing DRE Data
Obtained Prior to March 1998 To Be
Used in Lieu of a New DRE Test?

Stakeholders question why the rule
restricts the age of DRE data for sources
required to conduct only one DRE test
for the life of the source. For DRE
testing, the rule states that if you fire
hazardous waste in the flame zone, and
the system is not modified, then you are
only required to demonstrate
compliance with the MACT DRE
emissions standard once over the
operational life of the device. However,
as part of the final rule data in lieu
provisions, we limit the use of previous
test data submitted for the initial
comprehensive performance test to data
collected after March 1998.
Stakeholders believe that this limit
substantially reduces the number of
sources that can submit previous DRE
test data in lieu of conducting an
additional DRE test. They say that most
sources conducted their RCRA trial
burns before March 1998 and therefore
would be ineligible to submit these
tests. Stakeholders point out that if a
one-time test is sufficient for the life of
the source, then we should not place a

2Note that Subpart EEE incorporates this
provision as § 63.1209(q), operating under different
modes of operation.

31f hazardous waste is fed at a location other than
the normal flame zone, sources must conduct
periodic DRE testing. See §63.1206(b)(7)(ii).

limit on previous RCRA data. We agree
with this logic and are revising the rule
today to require testing only for those
sources that are modified or that fire at
a location other than the flame zone.

B. Why Are We Allowing the Use of
Data Obtained for Purposes Other Than
RCRA Permit Issuance or Reissuance?

Stakeholders also express concern
about the restrictions the rule places on
the type of data that can substitute for
a MACT performance test. The rule now
stipulates that only data collected for
the purpose of RCRA permit issuance or
re-issuance can be submitted as in lieu
data. Our primary concern with in lieu
data submittals is to ensure data quality.
Upon reevaluation, we believe data that
is not associated with RCRA permit
issuance or re-issuance can be reviewed
by the regulatory authority to determine
whether they are suitable for
demonstrating compliance with the DRE
standard and for setting MACT
operating limits. We now understand
that several sources engage in other
types of CAA performance testing with
oversight and quality assurance
requirements comparable to RCRA
testing. This modification will allow
sources to coordinate CAA and RCRA
testing that may facilitate early
compliance. In today’s direct final rule,
we are modifying the current data in
lieu provisions to allow sources to
submit any test data in lieu of
conducting a MACT performance test
provided that the data meet our quality
assurance requirements (except for DRE,
as discussed above). We emphasize that
a data in lieu of request must provide
adequate quality assurance and quality
control documentation. In most cases,
tests conducted without significant
regulatory oversight (and particularly
without a reasonable opportunity for
significant oversight) would not be
considered to be of sufficiently known
quality for use as data in lieu of testing.

For these reasons, we are revising the
requirements of §§63.1206(b)(6),
63.1206(b)(7), and 63.1207(c)(2).

IV. Time Extension for Waiving PM and
Opacity Standards To Correlate PM
CEMS

For facilities voluntarily using a
particulate matter (PM) continuous
emissions monitoring system (CEMS),
the final rule allows the particulate
matter standard and operating
parameter limits used to ensure
compliance with that standard to be
waived for up to a 96-hour period
during a PM CEMS correlation test. (See
64 FR 53046). This waiver period is
necessary because PM CEMS outputs
must be correlated to manual method

results and during this time it is
sometimes necessary to exceed the
applicable operating parameter limits to
produce an accurate correlation. The
correlation is most accurate over the
range of particulate matter emissions
tested, so correlation tests should be
performed over the full range of
expected particulate matter emissions
for the particular facility. We
determined that allowing a facility to
operate above the particulate matter
standard for a 96-hour period is
reasonable because this is a sufficient
amount of time to: (1) Increase
emissions to the desired level and reach
system equilibrium; (2) perform
correlation tests at the equilibrium
condition; (3) return to normal
equipment settings indicative of
compliance with emissions standards
and operating parameter limits; and (4)
achieve equilibrium at normal
conditions. (64 FR 52929).

Stakeholders contend that 96 hours
may be too short of a time period to
fulfill the testing requirements and that
the regulations should allow for a longer
time period. From the limited
information available on the time
required for PM CEMS correlation, they
believe that 96 hours may be
insufficient to complete the testing,
particularly for HWCs that burn a
variety of solid wastes. Petitioners
suggest we change this provision to
allow periods longer than 96 hours with
the Administrator’s approval.

In a March 2, 2000 letter to EPA,
stakeholders describe the time necessary
to complete PM CEMS correlation tests
at an Eli Lilly incinerator as an
indication of the need for additional
time beyond the existing 96 hours. In
Phase II of Eli Lilly’s CEMS tests, Eli
Lilly needed approximately 54 hours to
achieve a successful correlation (Eli
Lilly collected 34 data points requiring
approximately three hours per data
point above the particulate matter
standard). This 54 hours only
represented the testing time and did not
include pre-and post-testing
adjustments or the time before and after
the tests when the incinerator was
reaching equilibrium. The petitioners
also point out that Eli Lilly had
personnel with extensive experience in
adjusting their incinerator to achieve
desired HWC MACT particulate matter
concentrations. Facilities with
personnel who do not have this
experience will go through a lengthy
learning process and may need even
more time. Therefore, stakeholders
believe the current 96-hour allowance is
not adequate to correlate a PM CEMS
device in an accurate manner.
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Based on the Eli Lilly experience and
discussions with PM CEMS testing
personnel, we agree that the 96-hour
period may not be sufficient for
hazardous waste combustors to correlate
their PM CEMS. Furthermore, we do not
want a 96-hour time limit to be a
disincentive to use of PM CEMS. We
conclude a site specific extension is the
appropriate mechanism to ensure
accurate calibrations and to encourage
the use of particulate matter continuous
emissions monitoring systems.
Therefore, we are adding the phrase
“unless more time is approved by the
Administrator” to § 63.1206(b)(8)(v).

V. Alternative Hydrocarbon Monitoring
Location for Short Cement Kilns Burning
Hazardous Waste at Locations Other
Than the “Hot” End of the Kiln

Section 63.1206(b)(13)(i) requires new
and existing cement kilns to comply
with a main stack hydrocarbon standard
of 20 ppmv if hazardous waste is fed at
a location other than the kiln end where
fuels are normally fired and products
are normally discharged (this is also
described as the “hot” end of the kiln).
These other locations can include firing
hazardous waste at midkiln, at the
upper end of the kiln where raw
materials are fed, or in the calciner. In
addition, if hazardous waste is fed at
these other locations, the rule does not
give a cement kiln the option to comply
with a carbon monoxide standard in the
main stack in lieu of the hydrocarbon
standard.

After promulgation of the final rule,
stakeholders provided additional
information supporting an alternative to
the mandatory monitoring location for
hydrocarbons in the main stack for
short, dry process cement kilns. In
today’s notice, we are revising the
requirements of § 63.1206(b)(13) to
allow short, dry process cement kilns to
continuously monitor hydrocarbons in
both the alkali by-pass duct and at a
“preheater tower combustion gas
monitoring location” as an alternative to
hydrocarbon monitoring in the main
stack.4 In addition, we are revising the
requirements of § 63.1206(b)(13) to
allow short dry process cement kilns to
continuously monitor both carbon
monoxide in the alkali by-pass duct and
hydrocarbons at a “preheater tower
combustion gas monitoring location”
under limited circumstances.

4In today’s action, we are defining “preheater
tower combustion gas monitoring location.” See
definition in §63.1201.

A. Why Are We Finalizing an
Alternative to Hydrocarbon Monitoring
in the Main Stack for Certain Cement
Kilns?

At the time of the final rule, we were
not aware of any short, dry process
cement kilns firing hazardous waste at
other locations than the kiln end where
clinker product is discharged. As a
result, we adopted the approach used in
the Boiler and Industrial Furnace (BIF)
rule ® to control emissions of organic
hazardous air pollutants from cement
kilns that fire hazardous waste at these
other locations as the best regulatory
model. The BIF rule requires cement
kilns that fire hazardous waste at
locations other than the kiln end where
clinker product is normally discharged
to comply with a hydrocarbon limit in
the main stack. Since promulgation of
the rule, however, stakeholders
submitted information about a new
precalciner ¢ cement kiln that will fire
hazardous waste at locations other than
the kiln end where clinker is normally
discharged. One stakeholder also
indicated that the main stack
hydrocarbon standard may not be
achievable due to hydrocarbons released
from the raw materials in the upper
stages of the preheater tower. Therefore,
we are finalizing an alternative to main
stack hydrocarbon monitoring that
addresses a hazardous waste firing
scenario not specifically considered
during the development of the rule.

B. What Alternative to Hydrocarbon
Monitoring in the Main Stack Are We
Finalizing for Cement Kilns?

As an alternative to hydrocarbon
monitoring in the main stack,” we are
allowing short, dry process cement kilns
to continuously comply with a
hydrocarbon limit, and, under limited
circumstances, a carbon monoxide limit
at two separate locations within the kiln
system. The two monitoring locations
are: (1) In the alkali by-pass duct; and
(2) in the upper stages of the preheater
tower. The latter location is termed a
“‘preheater tower combustion gas
monitoring location.” These two
locations are located downstream (in
terms of gas flow) of all hazardous waste
firing locations. In addition, all

5See 56 FR at 7158.

6 See “Final Technical Support Document for
Hazardous Waste Combustor MACT Standards,
Volume I: Description of Source Categories,” July
1999, for a process description of precalciner
cement kilns.

7 The alternative hydrocarbon standard would not
replace the hydrocarbon standard of 20 ppmv in the
main stack as provided in §63.1206(b)(13)(i).
Cement kilns would continue to have the option to
monitor hydrocarbons in the main stack.

combustion gases pass one of these two
locations.

The stakeholders claim that
continuously monitoring hydrocarbons
at both locations provides the best
assessment of the quality of combustion
and offers the same level of assurance
that hazardous waste is effectively
combusted as does a main stack
hydrocarbon standard. Monitoring for
e